


12th GNLU International Moot Court Competition 2020

TABLE OF CONTENTS

T ABLE OF CONTENTS «.ittttttteteeeeeeaassstessssaeaeaasasssstssassaeeeaaaasssssssesaaeeeasasassssansaaeeeessanssnsnnnssees i
LIST OF ABBREVIATIONS. ... uuuttttitteeeeesiaiutttseesseeeessaasssstsssssaaaesasassssssssssaeeeessaansssnnsseaeeeesssannssnnes i
T ABLE OF CONTENTS ..ittttttteteeeeesssssttassseseeeesaasssstasesaaeaeaasassssssesaaeeeasaasssssansaeaeeessaansnsnnnnsees i
LIST OF ABBREVIATIONS ...eiiitteiiie e e e ettt ettt et e ettt ettt e et e et e et et e e et ettt ettt ettt ettt ettttatattteteteeeeaeaaeeerraees WY}
INDEX OF AUTHORITIES ... eiii i ettt et e et e e e e e e e et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaaaaaaaaaaaaaaens \
ST ATEMENT OF FACTS . ttttiitiee e e e e ettt e e e e e e e e e et e e e e e e e e s s ettt e e e e aeeeeaaasssstanaaaaeeeeeaaannnennnneeeas X
MEASURES AT ISSUE ...eeiiieeiiiiitiieee e e e e et e e e e e e ettt e e e e e e e e e s st a e e e e e e e e s s nnnntanaaneeeeeeenans Xii
SUMMARY OF PLEADINGS.......uvtiieiitieteesiitteeeesaittteeessitseseeasssseeesassssesessnssseeesansssseesansssseessnnes Xiv
LEGAL PLEADINGS .. ..o i i 1

1. THE IMPOSITION OF DATA LOCALIZATION REQUIREMENTS UNDER THE SOCIAL MEDIA
REGULATIONS ACT VIOLATES ANDUIN’S MARKET ACCESS OBLIGATIONS UNDER ARTICLE
XVI (1) OF THE GATS RELATING TO CPC 7523 UNDER GATS.........ooiiiiiiii e, 1

1.1. Anduin has undertaken full Market Access Commitment for Telecommunication
Services in its Schedule of Specific Commitments under Article XX:1(a) of the GATS..... 1

1.2.  Anduin’s data localization requirements prohibits mode 1 and 3 of supply, contrary
to its specific market access commitments for telecommunication services for the modes,
within the meaning of Article 1:2 of the GATS. ... 3

1.3. The data localization requirement accords "less favorable" treatment than provided
for under the terms, limitations and conditions specified in its Schedule within the meaning
OF Art. XV (1) OF GATS. oottt nne s 5

2. The requirement to share source code with Anduin in accordance with the Social

Credit Plan is in violation of Article XVII (1) of the GATS. ..., 7

2.1. Anduin has undertaken a national treatment commitment in the sector of

Telecommunication services in compliance with Article XX: 1(b) of GATS.............ccv. 7

2.1.1.  Anduin has committed to a full national treatment commitment in its schedule of

specific commitments in the context of Article 112 (C). vvveevviiveeiiiii e, 7

i
-Written Submission for the Complainant-



12th GNLU International Moot Court Competition 2020

2.1.2. B-Connected and Let’s Talk are like service suppliers within the context of

ATTICIE XV OF T8 G AT S . e 8

2.2.  The requirement for disclosure of source code from foreign social media firms by
Anduin is a measure affecting trade in services of B-Connected in contravention to Article
XVI(C) (I) OF GATS. oottt et et e e st e e te e s teeanaeenree s 9

2.2.1. B-Connected’s telecommunication services constitutes trade in services within

the meaning of Article 1:2(a) 0f the GATS. ... 9

2.2.2.  The requirement to share source code with Anduin in accordance with the Social
Credit Plan clearly affects trade in services as it violates Article XVI(c)(iii) of GATS.. 11

2.3.  The requirement to share source code under The Social Credit Plan accords less
favorable treatment to B-Connected than it does to Let’s Talk within the meaning of Article
DY L0 1 4 AN TSR 13

3. The reduction of annual electricity bills by 5% and land allocation policy vide Notification
No. 21/2019 constituted less favorable treatment to foreign producers as compared to domestic

producers of equipment for data centers as per Article I11: 4 of the GATT.....ccoocvveviieeiinnnns 14

3.1. The Notification is a measure that affects trade in goods within the meaning of Article
L1124 OF the GAT T ettt beebeaneeaneesreennees 15

3.1.1.  The provisions under Official Notification No. 21/2019 are anti-competitive and

disrupt conditions for fair COMPELItION. .........ccoviuieiiiii e 16

3.1.2.  The requirements under official Notification 21/2019 are against the legitimate

expectation of foreign services SUPPLIEIS. .....eeoviii i 17

3.2.  The reduction of annual electricity bill by 5% and land allocation policy, is a
prohibited subsidy within the meaning of Article 3.1(b) of the SCM Agreement............... 18

3.2.1.  The 5% exemption in the annual electricity bill and land allocation policy vide

Notification No. 21/2019 are subsidies in the form of ‘income or price support’........... 18

3.2.2.  The 5% exemption in the annual electricity bill and land allocation policy vide
Notification No. 21/2019 are prohibited subSIdies. ..........cccccovviiiiiiiiiie e, 19

3.3.  The measures required under Official Notification No. 21/2019 confer ‘less favorable
treatment’ to foreign producers of technological equipment as compared to ‘like’ domestic
producers thereby violating Article I11:4 0f GATT. ..o 20

ii
-Written Submission for the Complainant-



12th GNLU International Moot Court Competition 2020

3.3.1. Anduin has not provided equality of competitive opportunities to the like
products of domestic and foreign product developers. ... 20

3.3.2.  Official Notification No. 21/2019 is violative of Article 111:4 of the GATT even

though it is @ NON-MaNdatory MEASUIE. ........cccuieiiiiiieiii e 20

3.3.3. The measure confers ‘less favorable treatment’ to foreign producers of

technological equipment as compared to like domestic producers...........cccccevveviveennnen. 21

P R A Y ER ..o 23

iii
-Written Submission for the Complainant-



12th GNLU International Moot Court Competition 2020

LIST OF ABBREVIATIONS

AB/R Appellate Body/Report

Annex Annexure

Art. Article

CPC Central Product Classification

Doc. Document

EC European Communities

GATS General Agreement on Trade in Services
GATT General Agreement on Tariffs and Trade
ICCPR International Covenant on Civil and Political Rights,
ICSID International Centre for Settlement of Investment Dispute
Id. Ibidem

MFN Most Favored Nation

NLG National Liberation Group

NT National Treatment

No. Number

SCM Subsidies and Countervailing Measures
UDHR Universal Declaration of Human Right
UN United Nation

us United State

V. Versus

VCLT Vienna Convention on Law of Treaty
WTO World Trade organization

iv
-Written Submission for the Complainant-




12th GNLU International Moot Court Competition 2020

INDEX OF AUTHORITIES

AGREEMENTS
Agreement on Subsidies and Countervailing Measures art. 1. 1 (b), Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1A, 1869 U.N.T.S. 14 ......... 18

TREATIES AND CONVENTIONS

International Covenant on Civil and Political Rights, Mar. 23, 1976, 999 U.N.T.S. 171........ 12

APPELLATE BODY REPORTS

Appellate Body Report, Canada - Certain Measures Affecting the Automotive Industry, { 155,
WTO Doc. WT/DS 139/AB/R, WT/DS 142/AB/R (adopted June 19, 2000) ..........ccccevveeneene. 10

Appellate Body Report, Canada — Certain Measures Affecting the Renewable Energy
Generation Sector, 1 5. 6, WTO Doc. WT/DS412/AB/R (adopted May 24, 2013) ................ 19

Appellate Body Report, Canada — Certain Measures Concerning Periodicals, 15.20 WTO
Doc. WT/DS31/AB/R, (adopted July 30, 1997), ...cccueeeiiiee e 15

Appellate Body Report, Canada — Measures Affecting the Importation of Milk and the
Exportation of Dairy Products, 1 134, WTO Doc. WT/DS103/33 (adopted October 27, 1999) 2

Appellate Body Report, Chile — Taxes on Alcoholic Beverages, WT/DS87/AB/R,
WT/DS110/AB/R, (adopted January 12, 2000) .........ceeiureeiiieeiiiresiiiressiee e svee e sveeesiaeesieee s 21

Appellate Body Report, European Communities — Customs Classification of Certain
Computer Equipment, WTO Doc. WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R,
(2dopted JUNE 22, 1998).......ueee ettt e e aaa e e nes 17

Appellate Body Report, European Communities — Measures Affecting Asbestos and Products
Containing Asbestos, 1 97, WTO Doc. WT/DS135/AB/R (adopted April 5, 2001)......... 8,9, 19

Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen
Beef, 1 133, WTO Doc. WT/DS161/AB/R, WT/DS169/AB/R, (adopted January 10, 2001) . 15,
17

Appellate Body Report, United States — Conditional Tax Incentives for Large Civil Aircraft,
WTO Doc. WT/DS487/AB/R and Add.1, (adopted September 22, 2017)..........cccvvveennee. 19, 20

%
-Written Submission for the Complainant-



12th GNLU International Moot Court Competition 2020

Appellate Body Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, 1 143, WTO Doc. WT/DS285/AB/R (adopted April 20, 2005)

REPORTS, GUIDELINES AND OTHER WTO DOCUMENTS

COMMITTEE ON SPECIFIC COMMITMENTS, ADDITIONAL COMMITMENTS UNDER ARTICLE XVIII
OF THE GATS, NOTE BY THE SECRETARIAT, GATT Doc. S/CSC/W/34, | 3 (adopted July 16,
2002). 1ttt ettt it e ettt e ettt e et te e e R te e e anae e e anteeeanneeeanreeeanreeens 7

GNS, Scheduling Of Initial Commitments In Trade In Services: Explanatory Note, Gatt Doc.
MENLGNS/WWILBA ... e et e e e e e e et e e e e st be e e e s bt e e e e e s aabbeeeessnraeeas 2

Group of Negotiations on Services, SCHEDULING OF INITIAL COMMITMENTS IN TRADE IN
SERVICES: EXPLANATORY NOTE, GATT Doc. MTN.GNS/W/164, { 16 (adopted Sept. 3, 1993)

Guidelines for the Scheduling of Specific Commitments under the General Agreement on
Trade in Services (GATS), Council for Trade in Services (adopted March 23, 2001).......... 2,4

Services Sectoral Classification List, MTN.GNS/W/120, dated 10 July 1991, Special
DISTIIDULION ...ttt et 2,10, 11

WTO Analytical INdeX, GATS ... 5,13, 22

PANEL REPORTS

Panel Report, Argentina— Measures Relating to Trade in Goods and Services, { 7.391-7.392,
WTO Doc. WT/DS453/12 (adopted May 9, 2016) .......ccceeuriieiieriieieeiesieseesiaesie e 1,7, 14

Panel Report, Canada - Administration of the Foreign Investment Review Act (adopted 7
FEDIUANY 1984) ...ttt e e e e e et e e et e e et e e e ebe e e e erb e e e arteeeanraaearaa e 22

Panel Report, Canada - Import, Distribution and Sale of Certain Alcoholic Drinks by
Provincial Marketing Agencies, WTO Doc. DS17/R (adopted Februrary 18, 1992) .............. 22

Panel Report, China — Measures Affecting Trading Rights and Distribution Services for
Certain Publications and Audiovisual Entertainment Products, § 7.944, WTO Doc.
WT/DS363/R (adopted Jan.19, 2010) .....c.ceiiiiiieiiiesiie et see et stee e sree et anaeennee s 7

Vi
-Written Submission for the Complainant-



12th GNLU International Moot Court Competition 2020

Panel Report, European Communities — Regime for the Importation, Sale and Distribution of
Bananas, 1 7.322, WTO Doc. WT/DS27/ R/USA (adopted May 22, 1997) ..........ccceevnneene. 9,14

Panel report, European Economic Community - Regulation on Imports of Parts and
Components, WTO Doc. L/6657 (adopted May 16, 1990)..........ccceriurerrienneiiiienieenineenn 20, 21

Panel Report, European Union and its member States — Certain Measures Relating to the
Energy Sector, § 7.519 WT/DS476/R (August 10, 2018) .......ccccveermiiiieiiieiiieniee e 15

Panel Report, India — Measures Affecting the Automotive Sector, § 7.174, WTO Doc.
WT/DS146/R, WT/DS175/R (adopted April 5, 2002) ........cccveiiiiiiiiiiiiieiiee e 16, 21

Panel Report, Italian Discrimination Against Imported Agricultural Machinery, WTO Doc.
L/833 (adopted OCtODEr 23, 1958) ........iiiieiiieiiiesiie ettt sttt 22

Panel Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef, { 627,
WTO Doc. WT/DS161/R, WT/DS169/R (adopted January 10, 2001) ........ccccevvvieriveriernnenne 17

Panel Report, Mexico — Measures Affecting Telecommunications Services, 1 7.76, WTO Doc.
WT/DS204/R (adopted JUne 1, 2004) .......ccoiiiieiienieiiaieienie s 1,3,16

Panel Report, United States — Final Countervailing Duty Determination with Respect to
Certain Softwood Lumber from Canada, WTO Doc. WT/DS257/R (adopted February 17,

Panel Report, United States — Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, 1 6.285, WTO Doc. WT/DS285/R (adopted April 20, 2005) ........... 1,28 11

Panel Report, United States — Tax Treatment for “Foreign Sales Corporations, WTQO Doc.
WT/DS108/R, (adopted Jan. 29, 2002) ........c.cccveiuiiiieiieiiesieesieeie e sree e e e see e sseesreesiaeseeans 20

Panel Report, United States- Taxes on Petroleum and Certain Imported Substances, WTO
Doc. BISD 34S/136, 1 5.1.9 (adopted June 17, 1987)......c.ccvueiiiiiieiiiieiie e se e 22

Panel Report, United States-Section 337 of the Tariff Act of 1930, L/6439 (adopted Nov. 7,
1S ) PSPPSR PP 14,15, 21, 22

UN DOCUMENTS

UN, Resolution adopted by the General Assembly, A/RES/68/167, The right to privacy in the
digital age, (DeC. 18, 2013) ......uviiiiiiiiiiie et 12

vii
-Written Submission for the Complainant-



12th GNLU International Moot Court Competition 2020

UNCTAD, DATA PROTECTION REGULATIONS AND INTERNATIONAL DATA FLOWS:
IMPLICATIONS FOR TRADE AND DEVELOPMENT, UNITED NATIONS PUBLICATION,
UNCTAD/WEB/DTL/STICT/2016/1/IPUB, 50 (2016) ....eeeovveeeiiieeiiiieeiiieeeeiieesniieesiee e 3,6,12

UNHCR, Data protection is part and parcel of refugee protection, (May 23, 2018),
https://www.unhcr.org/blogs/data-protection-part-parcel-refugee-protection/........................ 12

Universal Declaration of Human Rights, Art 12, G.A. Res. 217A, U.N. GAOR, 3d Sess., 1st
plen. mtg., U.N. Doc. A/810 (Dec. 10, 1948) ........oeiiiiiieiiieiie et 12

ARBITRAL AND OTHER DECISIONS

Methanex Corporation v. Unites States, Final Award on Jurisdiction and Merits, Ad Hoc
Tribunal (UNCITRAL), (2005) 44 ILM 1345 (2005) at Part IV-Chapter B............c.....c........ 22

Pope & Talbot Incorporated v. Government of Canada, Interim Award, Ad Hoc Tribunal
(UNCITRAL), HC (2000).......0c0meerieeerreeeireeeeseeessseesesissesissesiessesssessensssenessenessesessenesseneseans 22

BOOKS AND DIGESTS

BIRGITTE EGELUND OLSEN, MICHAEL STEINICKE, KARSTEN ENGSIG SORENSEN, WTO LAW —
FROM A EUROPEAN PERSPECTIVE, 279-317 (€d. 2006) ......veeeiiieeiiireiiiieessiiee e siiee e sieeesiee e snnee 8

BoBJOSEPH MATHEW, THE WTO AGREEMENTS ON TELECOMMUNICATIONS, 95, (2003)......... 13

Marion Panizzon: Good Faith In The Jurisprudence of The WTO, The Protection of
Legitimate Expectations, Good Faith Interpretation and Fair Dispute Settlement, OXFORD
AND PORTLAND, OREGON (2008) ......ccveiiierireirarieiiesiiesieesieaiesseesseessaesssaseesseesseessaesseans 17

NicoLAS F. DIEBOLD, NON-DISCRIMINATION IN INTERNATIONAL TRADE IN SERVICES:
‘LIKENESS’ IN WTO/GATS, CAMBRIDGE INTERNATIONAL TRADE AND ECONOMIC LAW, 17,
10510) TR OO 14

PATRICK F. J. MACRORY, ARTHUR E. APPLETON, MICHAEL G. PLUMMER, THE WORLD TRADE
ORGANIZATION: LEGAL, ECONOMIC AND POLITICAL ANALYSIS, 799, 823 (Vol. I, 2005) ......... 11

ROBERT E. HUDEC, “LIKE PRODUCT”: THE DIFFERENCES IN MEANING IN GATT ARTICLES | AND

[11, in COTTIER AND MAVROIDS (EDS), (2010) ....ccciiiiiieeeiiiiiee et 16, 22

viii
-Written Submission for the Complainant-



12th GNLU International Moot Court Competition 2020

RUDIGER WOLFRUM, PETER-TOBIAS STOLL, CLEMENS FEINAUGLE, WTO — TRADE IN SERVICES,

MAX PLANCK COMMENTARIES ON WORLD TRADE LAW 88 1 11, 372 (VOL.6 2008) ........ passim

ARTICLES, ESSAYS AND JOURNALS

A. Mattoo, National Treatment and the GATS, Corner-Stone or Pandora’s Box?, 31 JW.T. 1

L. Tuthill, Users’ Rights? The Multilateral Rules on Access to Telecommunications, 20
TELECOMM N POL’Y 2 (1996) ....eeitiiiiie ittt 4

MICHAEL BYERS, CUSTOM, POWER, AND THE POWER OF RULES 17 MICH. J. INT’L L. 107 (1995)

Mireille Cossy, Determining "likeness™ under the GATS: Squaring the Circle? 4, World Trade
Org., Econ. Research & Statistics Div., Working Paper ERSD2006-08, (2006)..................... 14

Nancy J. King; Kishani Kalupahana, Choosing between Liberalization and Regulatory
Autonomy under GATS: Implications of U.S.-Gambling for Trade in Cross Border E-Services ,
40 VAND. J. TRANSNAT'L L. 1189 (2007).....ceccueeeeiiieeeiieesieeeerieeeesiee e siee e sian e snae e snneeeenee e e 8

PROF. DR. JAN WOUTERS & DOMINIC COPPENS, AN OVERVIEW OF THE AGREEMENT ON SUBSIDIES
AND COUNTERVAILING MEASURES — INCLUDING A DISCUSSION ON THE AGREEMENT ON
AGRICULTURE (Institute for International Law Working Paper No. 104, (2007),
https://www.law.kuleuven.be/iir/nl/onderzoek/working-papers/WP104e.pdf............ccvveeneee. 19

S. Wunsch-Vincent, The Internet, Cross-Border Trade in Services, and the GATS: Lessons
from US—Gambling, World Trade ReV. 5 (2006) ..........ccoiuireiiiieiiiie e 10

The Interaction Between GATS Atrticles VI, XVI, XVII and XVIII after the US — Gambling
Case Working Paper N0 2006/9 JUNE 2006 7 ........oeeiiuieeiiiieeeiiieeeiie et e st e e san e s e nne e 5

W Zdouc, WTO dispute settlement practice relating to the GATS, 2(2) J. INT’LEcoO. L. 295 |
324325 (1999) ..ottt ettt et e te et e e e nre s 4,5

World Trade Report, EXPLORING THE LINKS BETWEEN SUBSIDIES, TRADE AND THE WTO (World
Trade Organization ed., 2006),
https://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report06_e.pdf .............. 18

iX
-Written Submission for the Complainant-



12th GNLU International Moot Court Competition 2020

STATEMENT OF FACTS

Prologue

A significant influx of refugees from Endor, a least developed country, caused a “refugee
crisis” in Anduin, a neighboring developed economy. It resulted in the victory of a nationalist
political party with anti-globalization sentiments. After victory, the party rolled out the
‘Rehabilitation Settlement Process’, which stipulated that refugees from Endor were only

permitted to reside in demarcated land zones in Anduin with access to basic civic amenities.

As a response to this policy, the refugee youths formed an informal political group called the
National Liberation Group (“NLG”) that galvanized the international community to support
their demands of better facilities and removal of mobility restrictions, by uploading videos
demanding for those rights on a social media platform called B-Connected. After
recommendations from an independent fact-finding committee, Anduin efficiently agreed to
all the demands except for ease of transit request, against which the NLG chapters continued

protesting.

The President of Anduin declared that Anduin would not accept any more Endorian refugees
after warnings of terrorist attacks from international terrorists posing as refugees. Upon hearing
this, General Radol perpetrated an all-out attack, called the Drina Massacre, at the border
followed by the detonation of explosives in front of eminent political institutions, leading to
several casualties, and the discovery of live high-grade explosives in hospitals and schools.
Subsequently, NLG was deemed a terrorist organization by Anduin despite NLG’s vehement

denial of the connection through B-Connected.
B-Connected

B-Connected is a well-known international social media platform with an internal messaging
system, which generates revenues through advertising. It stores its data in four large data farms
in Baranduin and has a robust internal data protection philosophy. Its consistent denial of
providing information on its users, even to enforcement authorities has brought it appraisal in
the international community, while receiving flak from various governments, including
Anduin. Even though B-Connected provided immense assistance to Anduin in the aftermath of
the terrorist attack, the #DeleteBConnect’ campaign was initiated and B-Connected lost nearly

10% of its active users in Anduin as a result.

X
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Let’s Talk

The Trust Group, a major domestic business empire rolled out its own social media platform
called Let’s Talk after the terrorist attack. Unlike on B-Connected, anyone could follow anyone
on Let’s Talk and it did not have an internal messaging system. The Trust Group cross-
subsidized from its pre-existing business ventures, WhatsUp and MadMedia, resulting in the
exodus of users from B-Connected to Let’s Talk. The founder of Let’s Talk, a notable supporter
of the current President’s political party, had the belief that data should be traded. Renowned
economists note that the strategies used by Let’s Talk could result in the monopolization of the

e-commerce infrastructure in Anduin.
Imposing Data Localization Laws

After the terrorist attack, consultations were held by Ministry of Information and Technology
with B-Connected and Let’s Talk, where Let’s Talk pressing for mandatory imposition of
localization requirements, was met with dissent by B-Connected. The “Social Media
Regulation Act” was enacted, which restricts the trade, rent and transfer of data and requires
social media platforms to store data in Anduin. The Official Notification No. 21/2019 was then
released which exempted 5% of the annual electricity bill and provided the land with cold
climatic conditions only to data centers using at least 50% of technology equipment developed
in Anduin. B-Connected’s efficiency and user friendliness reduced and it was unable to meet

the requirements.
The Social Credit Plan

The President of Anduin announced that Anduin, through its ‘Social Credit Plan’, would
monitor the social behavior of refugees and assign credit scores so that refugees with a good
‘social standing’ could acquire Anduinian citizenship. It required the foreign social media firms

to mandatorily provide their source code to the Anduin Government.
B-Connected exits Anduin

Claiming that Anduin Government’s actions were violation of right to privacy of their

customers, B-Connected ceased its operations in Anduin immediately.

xi
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MEASURES AT ISSUE

1. THE IMPOSITION OF DATA LOCALIZATION REQUIREMENTS UNDER THE SOCIAL MEDIA
REGULATIONS ACT VIOLATES ANDUIN’S MARKET ACCESS OBLIGATIONS UNDER
ARTICLE XVI (1) OF THE GATS RELATING TO CPC 7523 UNDER GATS.

1.1 Anduin has undertaken full Market Access Commitment for Telecommunication Services
in its Schedule of Specific Commitments under Article XX:1(a) of the GATS.

1.2 Anduin’s data localization requirements prohibits mode 1 and 3 of supply, contrary to its
specific market access commitments for telecommunication services for the modes, within
the meaning of Article I:2 of the GATS.

1.3 The data localization requirement accords "less favorable” treatment than provided for
under the terms, limitations and conditions specified in its Schedule within the meaning
of Art. XVI (1) of GATS.

2. THE REQUIREMENT TO SHARE SOURCE CODE WITH ANDUIN IN ACCORDANCE WITH THE
SoCIAL CREDIT PLAN IS IN VIOLATION OF ARTICLE XVII (1) OF THE GATS.
2.1 Anduin has undertaken a national treatment commitment in the sector of
Telecommunication services in compliance with Article XX: 1(b) of GATS.
2.1.1 Anduin has committed to a full national treatment commitment in its schedule of
specific commitments in the context of Article 1:2 (c).
2.1.2 B-Connected and Let’s Talk are like service suppliers within the context of Article
XVII of the GATS.

2.2 The requirement for disclosure of source code from foreign social media firms by Anduin

is a measure affecting trade in services of B-Connected in contravention to Article XVI(c)

(ii) of GATS.

2.2.1 B-Connected’s telecommunication services constitutes trade in services within the
meaning of Article 1:2(a) of the GATS.

2.2.2 The requirement to share source code with Anduin in accordance with the Social
Credit Plan clearly affects trade in services as it violates Article XVI(c)(iii) of
GATS.

xii
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2.3 The requirement to share source code under The Social Credit Plan accords less favorable

treatment to B-Connected than it does to Let’s Talk within the meaning of Article XVII of
the GATS.

THE REDUCTION OF ANNUAL ELECTRICITY BILLSBY 5% AND LAND ALLOCATION PoLIcy

VIDE NOTIFICATION NO. 21/2019 CONSTITUTED LESS FAVORABLE TREATMENT TO

FOREIGN PRODUCERS AS COMPARED TO DOMESTIC PRODUCERS OF EQUIPMENT FOR DATA

CENTERS AS PER ARTICLE III: 4 OF THE GATT.

3.1 The Notification is a measure that affects trade in goods within the meaning of Article
[11:4 of the GATT.

3.1.1

3.1.2

The provisions under Official Notification No. 21/2019 are anti-competitive and
disrupt conditions for fair competition.
The requirements under official Notification 21/2019 are against the legitimate

expectation of foreign services suppliers.

3.2 The reduction of annual electricity bill by 5% and land allocation policy, is a prohibited
subsidy within the meaning of Article 3.1(b) of the SCM Agreement.

3.2.1

3.2.2

The 5% exemption in the annual electricity bill and land allocation policy vide
Notification No. 21/2019 are subsidies in the form of ‘income or price support’.
The 5% exemption in the annual electricity bill and land allocation policy vide
Notification No. 21/2019 are prohibited subsidies.

3.3 The measures required under Official Notification No. 21/2019 confer ‘less favorable

treatment’ to foreign producers of technological equipment as compared to ‘like’ domestic

producers thereby violating Article I11:4 of GATT.

3.3.1

3.3.2

3.3.3

Anduin has not provided equality of competitive opportunities to the like products
of domestic and foreign product developers.

Official Notification No. 21/2019 is violative of Article 111:4 of the GATT even
though it is a non-mandatory measure.

The measure confers ‘less favorable treatment’ to foreign producers of

technological equipment as compared to like domestic producers.

Xiii
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SUMMARY OF PLEADINGS

ARGUMENT 1

The imposition of data localization requirements under the Social Media Regulations Act
violates Anduin’s market access obligations under Article XVI (1) of the GATS. This violation
is established based on three grounds:

Firstly, Anduin has undertaken full Market Access Commitment for Telecommunication
Services in its Schedule of Specific Commitments under Article XX:1(a) of the GATS. By
inscribing the word “None” under the market access column for the modes, cross-border and
commercial presence, in its Schedule of Specific Commitments and not specifying any
limitations therein, Anduin has committed to undertake full Market Access Obligations.

Secondly, Anduin’s data localization requirements prohibits mode 1 and 3 of supply, contrary
to its specific market access commitments for telecommunication services for the modes,
within the meaning of Article 1:2 of the GATS. Telecommunication services fall under the
Cross Border and Commercial Presence Mode of Supply. Anduin prohibits both the modes
through its requirement of storing data and establishing data centers in Anduin. The
requirements further restrict the cross-border transfer of data and reinstates the monopoly of
Let’s Talk. All these requirements limit both the modes of supply for foreign suppliers like B-

Connected.

Thirdly, the data localization requirement accords "less favorable” treatment than provided for
under the terms, limitations and conditions specified in its Schedule within the meaning of Art.
XVI:1 of GATS. Through the requirements of data storage and establishment of data centers
in Anduin, the data localization requirements intrinsically favor national companies like Let’s
Talk over foreign companies like B-Connected, that supply their service from their origin
countries. This treatment provided is against the minimum treatment Anduin committed in its
Schedule. Furthermore, it distorts the competitive market conditions, raises the costs of
operations significantly for suppliers operating outside of Anduin and hence the consists of an

unfavorable treatment for foreign suppliers.
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ARGUMENT 2

GATS stipulates that members must accord to both domestic and foreign service suppliers of
like services treatment no less favorable on the basis of origin. The source code sharing
requirement imposed by Anduin on the Foreign Service suppliers of social media is a violation
of this national treatment obligation for the following reasons:

Firstly, Anduin has made a full national treatment commitment to all its service suppliers by
marking ‘“None” under the column for service supply via both modes of cross-border supply
and commercial presence. This limits Anduin from imposing on ‘like services and service
suppliers’, any regulatory measure that contradicts the principle of free trade. However, the
requirement to share source code is a measure that goes against what has been provided in its
Schedule of specific commitments for Telecommunication services, that is, to impose no

regulatory barriers on the distribution of services.

Secondly, the requirement made by Anduin affects the trade in services of a Foreign Service
supplier. The release of source code by B-Connected goes against the primary business policy
of B-Connected making its competitive position in the market feeble as compared to its
domestic counterpart Let’s Talk. The operational success of B-Connected was built on the
foundation of user’s trust that their privacy is secured by the platform. Going against their
policy would create detrimental effects to the reliance of users upon the platform. Thus, the
measure immediately restricts B-Connected to competitively participate in the distribution of

its services in the Anduinian market.

Thirdly, the measure requiring the source code from social media platform confers a less
favorable treatment to Foreign Service suppliers as it is not applied to domestic service
suppliers. The measure at hand remains coherent with the policy of the domestic supplier Let’s
Talk, whose business objective is to use personal data in commercialization. Therefore, the
domestic supplier of the similar service remains unaffected by such measure. However, even
upon realizing that the measure directly affects B-Connected’s supply of services, the
requirement of such a measure establishes a less favorable treatment to B-Connected leading it

to cease its operations in Anduin.
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ARGUMENT 3

The reduction of annual electricity bills by 5% and land allocation policy vide Notification No.
21/2019 violates Article 111:4 of the GATT by providing less favorable treatment to foreign
producers as compared to domestic producers of technological equipment. This claim can be
based on three grounds:

Firstly, being a Member State of the GATT, Anduin has undertaken the national treatment
commitment that stipulates that laws and regulations that differentiate between ‘like’ products
based on their origin shall not be formulated. However, Anduin violates its national treatment
commitment through Official Notification No. 21/2019 as such measures affect trade in goods
within the meaning of Article I111:4 of the GATT since such measures are anti-competitive and
disrupt the fair and competitive market conditions. Such measures are also against the

legitimate expectation of foreign service suppliers.

Secondly, as a contracting party is under the obligation to limit such subsidies that are even
indirectly prejudicial to the interests of another contracting party and have an effect of reducing
imports of any like products, the reduction of annual electricity bill by 5% and land allocation
policy vide Official Notification No. 21/2019 are prohibited subsidies within the meaning of
Article 3.1(b) of the SCM Agreement. The measures are subsidies in the form of ‘income or
price support’ as stipulated by Article XVI:1 of the GATT and are contingent upon the use of

domestic products instead of imported products, qualifying them to be prohibited subsidies.

Thirdly, the measures under Official Notification No. 21/2019 provide concessions to data
centers which confer less favorable treatment to foreign producers of technological equipment
as compared to like domestic producers. Even though the measure is non-mandatory, it still
amounts to be a discriminatory treatment as it is a government measure that fails to provide

equality of competitive opportunities to like products of different origins.

Xvi
-Written Submission for the Complainant-



12th GNLU International Moot Court Competition 2020

LEGAL PLEADINGS

1. THE IMPOSITION OF DATA LOCALIZATION REQUIREMENTS UNDER THE SOCIAL MEDIA
REGULATIONS ACT VIOLATES ANDUIN’S MARKET ACCESS OBLIGATIONS UNDER

ARTICLE XVI (1) OF THE GATS RELATING TO CPC 7523 UNDER GATS.

1. A violation of Market Access obligation is established if three conditions are met: (a)
Existence of market access commitment in the member’s schedule?, (b) Prohibition of supply
through the modes of supplies specified under Article 1:2,%2 and (c) the measure accords less

favorable treatment to a service or service supplier.®

1.1. Anduin has undertaken full Market Access Commitment for Telecommunication

Services in its Schedule of Specific Commitments under Article XX:1(a) of the GATS.

2. Article XX:1(a) of the GATS requires that a member’s Schedule of specific commitments,
with respect to the service sectors in which specific commitments are undertaken, must specify
the terms, limitations and conditions on market access. The Panel Report in Mexico—Telecoms,
defines ‘specify’ as requiring an entry that describes each measure concisely, indicating the
elements that make it inconsistent with the market access disciplines in the form of exceptions,

if the member wishes to retain any.*

3. Article XVI:1 encompasses market access commitments guaranteed by a member through
any of the modes of supply inscribed in Article 1:2.° ‘Service supplier’ within the meaning of
the GATS covers a juridical person that supplies a service.® A member’s specific commitment

in any sector is a guarantee that the whole of that sector including all services are covered by

1 Appellate Body Report, United States — Measures Affecting the Cross-Border Supply of Gambling and Betting
Services, 1 143, WTO Doc. WT/DS285/AB/R (adopted Apr.20, 2005) [hereinafter, “Appellate Report, US —
Gambling™].

2 panel Report, United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services,
1 6.285, WTO Doc. WT/DS285/R (adopted Apr.20, 2005) [hereinafter, Panel Report, US — Gambling].

% Panel Report, Argentina— Measures Relating to Trade in Goods and Services, { 7.391-7.392, WTO Doac.
WT/DS453/12 (adopted May 9, 2016) [hereinafter Panel Report, Argentina — Financial Services].

4 Panel Report, Mexico — Measures Affecting Telecommunications Services, { 7.76, WTO Doc. WT/DS204/R
(adopted on Jun.1, 2004) [hereinafter Panel Report, Mexico—Telecoms].

® RUDIGER WOLFRUM, PETER-TOBIAS STOLL, CLEMENS FEINAUGLE, WTO — TRADE IN SERVICES, MAX PLANCK
COMMENTARIES ON WORLD TRADE LAW 88 § 11, 372 (VoL.6 2008) [hereinafter, RUDIGER WOLFRUM].

& Appellate Body Report, US — Gambling, supra note 1, § 6.321.
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the commitment.” The coverage of a service transaction is only ensured when there are
commitments in each relevant mode of supply.® The commitment is thereby indicated in a
member’s Schedule of Specific Commitments by having marked the word ‘None’ under the

relevant column of the Schedule intending that there are no limitations in the specified sector.®

4. Anduin has enlisted Telecommunications sector in its Schedule of Specific Commitments.°
The Telecommunications sector is identified in the Secretariat Services Sectoral Classification
list! by the Corresponding Central Product Classification Number!? (CPC) 7523. It is also
established that Anduin has undertaken a full market access commitment in relation to the
supply of Telecommunication Services through the modes, Cross Border and Commercial
Presence in its Schedule by having marked ‘None’ in the Market Access column of'its schedule

for the modes.

5. The market access obligation is exhibited by the relevant “terms, limitations and conditions”
inscribed in Members’ Schedules.®® Members are thereby required to specify in the schedule
any limitations falling under Art. XV1:2.2* The Appellate body in US-Gambling, establishes
that a member cannot go against the terms, limitations and conditions inscribed in its
Schedule.’™ A member’s schedule is a record of legal commitments. Consequently, everything
in the schedule is legally binding.*® This establishes the primary intention of Anduin to allow

no limitations on market access to its telecommunication service suppliers.

7. Anduin has not specified any limitations on its market access commitment in its schedule
and has thereby consented to a full market access commitment in the modes, Cross Border and

Commercial Presence. The Social Media Regulation Act requires all social media platforms to

7 Panel Report, US—Gambling, supra note 2, 1 6.290; RUDIGER WOLFRUM, supra note 5, { 20, 551.

8 Guidelines for the Scheduling of Specific Commitments under the General Agreement on Trade in Services
(GATYS) adopted by the Council for Trade in Services On 23 March 2001, 1 35 [hereinafter 2001 Scheduling
Guidelines].

® GNS, Scheduling Of Initial Commitments In Trade In Services: Explanatory Note, Gatt Doc. Mtn.Gns/W/164,
1 24; Appellate Report, US — Gambling, supra note 1, § 215.

19 Moot Problem, Annex 1.

11 Services Sectoral Classification List, MTN.GNS/W/120, dated 10 July 1991, Special Distribution.

12 2001 Scheduling Guidelines, supra note 8, { 23.

13 Appellate Body Report, Canada — Measures Affecting the Importation of Milk and the Exportation of Dairy
Products, 1 134, WTO Doc. WT/DS103/33 (adopted Oct.27, 1999) [hereinafter Appellate Report, Canada—
Dairy]; General Agreement on Tariffs and Trade, 1994, Apr. 15, 1994, 1867 U.N.T.S. 187, Art. II:1 lit. b
[hereinafter ‘GATT’].

14 panel Report, US—Gambling, supra note 2, WT/DS285/R, { 6.294.

15Appellate Body Report, US—Gambling, supra note 1, { 214.

16 2001 Scheduling Guidelines, supra note 8, { 3.
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store data, establish data servers in Anduin and restricts the cross-border transfer of data, all of
which are extra obligations, not specified in its Schedule. Hence the data localization
requirements go against the full market access commitment specified in its Schedule.

1.2.  Anduin’s data localization requirements prohibits mode 1 and 3 of supply, contrary
to its specific market access commitments for telecommunication services for the

modes, within the meaning of Article 1:2 of the GATS.

8. The Panel Report in Mexico-Telecoms confirms that cross-border services encompass
services beginning in one country’s telecommunication network and ending in the network of
another country.'” It includes the various technologically possible means of delivery under
mode 1.18 Hence, telecommunications services provided by social media platforms like Let’s

Talk and B-Connected fall under the cross-border mode of supply.

9. The scheduled commitment for mode 1 allows service suppliers of a member, to supply
service through cross border via any means of delivery, for the relevant sector. If any of the
means of delivery of cross border is prohibited, the services using those means will be limited.
This is a prohibition on means of delivery included in mode 1 which constitutes a limitation on

mode 1.1

10. Data protection laws, and more specifically cross-border data transfer rules, should not
create significant compliance burdens, and cross-border data transfer rules should allow
organizations some flexibility in how they comply, usually by providing a variety of approved
mechanisms.?® The main barriers that confront services supplied by means of cross border
supply are the domestic regulations of national telecommunications authorities and the
questionable  practices of dominant national telecommunications  operators.?
Telecommunication monopolies could abuse their dominant status to undermine commitments

the telecommunications sector.??

17 Panel Report, Mexico—Telecoms, supra note 4, { 7.45; 2001 Scheduling Guidelines, supra note 8, 1 19.

18 Panel Report, Mexico—Telecoms, supra note 4, 1 6.281.

191d. at 1 6.335.

20 UNCTAD, DATA PROTECTION REGULATIONS AND INTERNATIONAL DATA FLOWS: IMPLICATIONS FOR TRADE
AND DEVELOPMENT, UNITED NATIONS PUBLICATION, UNCTAD/WEB/DTL/STICT/2016/1/IPUB, 50 (2016)
[hereinafter UNCTAD].

2L L. Tuthill, Users’ Rights? The Multilateral Rules on Access to Telecommunications, 20 TELECOMM’N POL’Y 2,
89, 90 (1996).

2.
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11. Inour case, Let’s Talk is an “in effect” monopoly in the ecommerce infrastructure of Anduin
that has gained its dominant position by leveraging its major domestic business empire and
cross-subsidizing it with its other business ventures, MadMedia and WhatsUp. The Social
Media Regulation Act allows for data, except sensitive personal data to be used by the family
of companies. This provision favors the cross subsidization of Let’s Talk and creates anti-

competitive market conditions for other suppliers like B-Connected.

12. The Social Media Regulation Act further reinstates this monopoly through its data
localization requirements. It requires social media platforms to store data and establish data
servers in Anduin. This provision is intrinsically in support of national companies like Let’s
Talk in comparison to foreign suppliers like B-Connected. It also restricts the cross-border
transfer of data. This is a clear prohibition of a means of delivery under mode 1 and hence is a

limitation in the cross-border mode of supply.

13. Commercial presence is defined as services delivered within the territory of the Member,
through the commercial presence of the supplier. This mode covers not only the presence of
juridical persons, but also that of legal entities which share some of the same characteristics. It
thus includes, inter alia, representative offices and branches.?® Art. XXVIII lit. g makes it clear
that when a service is provided through a representative office, it should be treated as a service
supplier under the GATS. 2* Article XV1:2 treats representative offices as equivalent to juridical
persons, even though the juridical person behind the office is not located in the territory of that
Member, which means that full incorporation of a foreign supplier in the host state is not

required.?®

14. Article XVI:2 prohibits measures that limit the means of establishment of foreign services
providers when they wish to provide services through commercial presence. It prohibits the

exclusion of representative offices under commercial presence.?®

232001 Scheduling Guidelines, supra note 8, 1 32; Article XXVIII, GATS.

24 Footnote 12 to Art. XXVIII lit.g; RUDIGER WOLFRUM, supra note 5, 378, 1 25

25 W Zdouc, WTO dispute settlement practice relating to the GATS, 2(2) J. INT’L Eco. L. 295 { 324-325 (1999).
2 |d.
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15. Therefore, B-Connected’s local office is a representative office that provides
telecommunication services in the territory of Anduin through the mode of Commercial
Presence. The act limits the operation of the local office by requiring foreign suppliers like B-
Connected to mandatorily store data in Anduin, which is different to providing service and
requires for the establishment of data servers which is an extra obligation that puts a strain on
the local office’s resources. This is a clear limitation on the means of establishment of

representative offices that wish to provide services through commercial presence.

1.3.  The data localization requirement accords "less favorable' treatment than provided
for under the terms, limitations and conditions specified in its Schedule within the

meaning of Art. XVI (1) of GATS.

16. Article XVI obliges Members to accord services and service suppliers of other Members
no less favorable treatment than that provided for under the terms, limitations and conditions

agreed and specified in its Schedule.?’

17. To determine whether the ‘no less favorable’ treatment standard of Art. XVI:1 is violated,
the minimum treatment set out in Member’s specific market access commitments must be

juxtaposed with the actual treatment, the member offers.?®

18. Article XVI defines the scope of the obligation laid down in Article XVI:1 to provide ‘no
less favorable treatment’, by comparing it with the benchmark of ‘the terms, limitations and
conditions agreed and specified” in a Member’s Schedule.?® When a member makes market
access commitments under GATS, GATS restricts the right of that member to impose trade-
distorting qualitative regulations that discriminate against foreign service suppliers.®® Data

localization requirements cannot be adopted by a Member if it acts as a restriction in trade.

27 \WTO Analytical Index, GATS — Article XVI (Jurisprudence) { 1.
https://www.wto.org/english/res_e/publications_e/ail7_e/gats_art16_jur.pdf

28 Appellate Body Report, US -Gambling, supra note 1, § 6.263.

29 The Interaction Between GATS Articles VI, XVI, XVII and XVIII after the US — Gambling Case Working
Paper No 2006/9 June 2006, 7.

30 GATS Art XVI.

31 UNCTAD, supra note 20.
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19. Domestic law cannot be used as an excuse for the non-fulfilment of an international legal
obligation.®? Article VI:5 states that a domestic regulation of a Member is prohibited if the
application of that measure amounts to the nullification or impairment of a specific
commitment. A specific commitment is said to be nullified or impaired if there is a. existence
of a specific commitment and b. establishment of a connection between the challenged

domestic regulation and the value of the commitment.33

20. The Social Media Regulation Bill, which included data localization provisions, was signed
into law without any amendments or debate.®* Anduin passed this bill without following a due
process and is Anduin’s agenda to support the national monopoly and restrict trade. Anduin
has committed to a full market access obligation in its Schedule and hence has ensured a
minimum treatment of no restrictions in market access by enlisting no terms or limitations in
the Schedule. However, Anduin’s actual treatment does not confer with the minimum
treatment. The data localization laws require all social media platforms to store data, establish
data servers in Anduin. This constitutes a less favorable treatment for foreign suppliers like B-
Connected who supply the service through the cross-border mode of supply. The requirements
are a trade distorting qualitative regulation that establishes an anticompetitive market
conditions in favor of national service suppliers imposing a restriction in trade for foreign

suppliers.

21. The limitation imposed by the act allowing copies of data to be taken outside the country
only with the Anduin government’s discretionary approval is a clear restriction in the cross-
border transfer of data. The Act allows for data, except sensitive personal data, to be used by
the family of companies.3® This directly favors the monopolistic act of cross subsidization done

by Let’s Talk and constitutes a less favorable treatment for other suppliers.

22. Furthermore, it raises foreign suppliers’ operation costs significantly.® In the case of B-
connected, it already operates through the servers of Baranduin. The costs for the transfer are
an unfair burden on the company. The requirements also directly clash with the B-Connected’s

policy of user data protection. Let’s Talk has always pressed for mandatory imposition of

32 RUDIGER WOLFRUM, supra note 5, 175 7 22.
33 |d. at 193  67.

34 Moot Problem, { 26.

35 Moot Problem, { 26.

36 Moot Problem, { 29.
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localization requirements and made it clear of its disregard for users’ data protection®” while
user data protection has been in the forefront of B-Connected’s business policy.*® Therefore,
the data localization requirements provide foreign service suppliers like B-Connected with less
favorable treatment than that specified in the market access column of its Schedule and is

against Anduin’s market access commitments.

2. The requirement to share source code with Anduin in accordance with the Social

Credit Plan is in violation of Article XVII (1) of the GATS.

23. The national treatment clause under Article XVI1:1%° ensures that services admitted within
a member’s schedule cannot be discriminated against on the basis of their origin.*° The raison
d’étre of this clause in GATS is to capture a wide range of trade barriers to trade in services

and establish a mechanism for scheduling specific commitments on them.*!

24. A violation of national treatment is established if three cumulative conditions are fulfilled.
They are a) existence of a national treatment commitment towards ‘like’ foreign services b) the
domestic measure at hand affects supply in services, and, c) the measure accords less favorable

treatment to a service or service supplier.*?

2.1. Anduin has undertaken a national treatment commitment in the sector of

Telecommunication services in compliance with Article XX: 1(b) of GATS.

2.1.1. Anduin has committed to a full national treatment commitment in its schedule of

specific commitments in the context of Article 1:2 (c).

25. A member is prohibited from maintaining any measure that violates the national treatment

obligations unless it specifies in its Schedule, with absolute clarity, the limitations and

37 Moot Problem, { 25.

3 Moot Problem, { 15.

3 Art. XVII:1, GATS.

40 RUDIGER WOLFRUM, supra note 5, 88.

41 COMMITTEE ON SPECIFIC COMMITMENTS, ADDITIONAL COMMITMENTS UNDER ARTICLE XVIII OF THE GATS,
NOTE BY THE SECRETARIAT, GATT Doc. S/ICSC/W/34, 1 3, (16 July 2002).

42 Panel Report, China — Measures Affecting Trading Rights and Distribution Services for Certain Publications
and Audiovisual Entertainment Products, § 7.944, WTO Doc. WT/DS363/R (adopted Jan.19, 2010) [hereinafter
Panel Report China — Publications and Audiovisual Products]; Panel Report, Argentina—Financial Services,
supra note 3, 1 7.448.
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restrictions on national treatment it wishes to retain.*® The absence of any reservations on
national treatment by Anduin is clear by the “NONE” marked in the national treatment column
for commercial presence of services.** Hence, Anduin is prohibited from maintaining any
retention on national treatment limitations by the application of a regulatory measure that
contradicts its specifications in the schedule.

26. The national treatment commitment is violated when the member adopts measures that
alters the competitive relationship between service suppliers to the detriment of a foreign
services supplier.** Anduin is therefore obliged to provide similar treatment to both foreign
services suppliers and domestic service suppliers of social media services. However, it is clear
that Anduin demanded the source code from foreign social media firms only and not from
domestic firms.*® This resulted in the creation of unequal competitive opportunities detrimental
to its operational capacity for B-Connected as compared to its domestic counterpart.*” This

concludes Anduin’s failure to comply with its national treatment obligations under the GATS.

27. The Panel in US-Gambling established that members undertaking a full national treatment
commitment must not apply any measure that would be inconsistent with the provisions
enlisted in its schedule of specific commitments.*® Thus, the Anduin government’s formally
different treatment to foreign social media firms undermines the primary objective of Article

XVII that is the elimination of domestic regulations that restrict trade.

2.1.2. B-Connected and Let’s Talk are like service suppliers within the context of Article XVI1I
of the GATS.

28. The ordinary meaning of ‘supplier’ suggests that the entity is currently supplying the

service. Hence, to the extent that the entities provides like service, they are like service

3 BIRGITTE EGELUND OLSEN, MICHAEL STEINICKE, KARSTEN ENGSIG SORENSEN, WTO LAW— FROM A EUROPEAN
PERSPECTIVE, 279-317 (ed. 2006) [hereinafter BIRGITTE EGELUND OLSEN].

44 Moot Problem, Annex | at 13-14.

4 Appellate Body Report, European Communities — Measures Affecting Asbestos and Products Containing
Asbestos, 1 97, WTO Doc. WT/DS135/AB/R (adopted Apr.5, 2001) [hereinafter Appellate Body Report EC-
Asbestos].

46 Moot Problem, 1 31.

4" Moot Problem, { 23.

48 Panel Report, US-Gambling, supra note 2,  6.311; Nancy J. King; Kishani Kalupahana, Choosing between
Liberalization and Regulatory Autonomy under GATS: Implications of U.S.-Gambling for Trade in Cross Border
E-Services, 40 VAND. J. TRANSNAT'L L. 1189 (2007) [hereinafter Nancy J. King].
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suppliers.*® Art. XVI1 of the GATS lays down the preliminary consideration of supplier-related
facts when determining the likeness of services. Two services are deemed to be like services if
the characteristics of their suppliers reflect the competitive relationship between foreign and

domestic suppliers. *°

29. In the present case, the domestic service supplier Let’s Talk and the foreign service supplier
B-Connected are like service suppliers as they bear the same functional characteristics and are
considered to have equal competitive stance in the social media space of Anduin.>! Similarly,
consumer tastes and end-uses are also pertinent in determining ‘likeness’ in the services
context.>? Two or more services offered in a generally competitive environment or in an
identifiable market to the same group of consumers services, are ascertained to remain ‘like’
by determining whether there is cross service elasticity in demand of the consumers.®3 Hence,
the services provided by Let’s Talk and B-Connected are ‘like’ as there is a supply of the same
service and there existed a condition of substitutability when one service couldn’t perform up

to the mark expected by the consumers and eventually ceased to exist.>*

2.2. The requirement for disclosure of source code from foreign social media firms by
Anduin is a measure affecting trade in services of B-Connected in contravention to
Article XVI(c) (ii) of GATS.

30. According to the Appellate Body in Canada - Autos, the determination of whether a
measure is one affecting trade in services, requires the examination of two key issues.>® First,
it is examined whether there is a ‘trade in services’ as defined by Article 1:2 of the GATS.
Second, it needs to be determined whether the measure ‘affects’ such trade in services within

the meaning of Article 1:1.%°

2.2.1. B-Connected’s telecommunication services constitutes trade in services within the
meaning of Article 1:2(a) of the GATS.

49 Panel Report, European Communities — Regime for the Importation, Sale and Distribution of Bananas, 7.322,
WTO Doc. WT/DS27/ RIUSA (adopted May 22, 1997) [hereinafter Panel Report EC—Bananas Ill].

%0 RUDIGER WOLFRUM, supra note 5, at 402.

51 Moot Problem, { 22.

52 Appellate Body Report EC—Ashestos, supra note 45, at 1 101.

%3 A. Mattoo, National Treatment and the GATS, Corner-Stone or Pandora’s Box?, 31 JW.T. 1, 107, 128 (1997).
%% Moot Problem, 1 29.

5 Appellate Body Report, Canada - Certain Measures Affecting the Automotive Industry, § 155, WTO Dac.
WT/DS 139/AB/R, WT/DS 142/AB/R (adopted Jun.19, 2000) [hereinafter Appellate Body Report Canada -
Autos].

% Id. § 155.
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31. Atrticle 1:2(a) covers the supply of a service from the territory of one Member into the
territory of any other Member. For a service product, this situation arises when the service can
be sent across borders through telecommunications channels, in particular by the
internet.>"*Telecommunications’ means the transmission and reception of signals by any

electromagnetic means and includes inter alia, voice, data and images.®®

32. In the present case, the Telecommunication services provided by B-Connected constitutes
‘trade in services’ within the meaning of Article 1:2 of the GATS as the delivery of such
services is done through a cross-border medium.>® B-Connected used to receive considerable
percentage of its annual profits from Anduin® that depicts the prominence of its service supply
in Anduin. The telecommunication services provided by B-Connected to its users have been

enlisted in Anduin’s Schedule of Specific Commitments.

33. The most important element for defining ‘service suppliers’ is the term ‘service’ which,
however, is not defined in the entire GATS. With regard to national treatment, the definition
of what constitutes a ‘service’ is found in the positive list of the Members’ schedule of
commitments. Members, therefore, use the revised Services Sectoral Classification List®! and
the corresponding CPC description for drawing up their schedule of commitments.®? These
documents constitute supplementary means of interpretation in accordance with Article 32
VCLT.®

34. The Annex on Telecommunications is applied once a WTO Member offers specific
commitments in a given service sector.®* For a service product, the main objective of the annex

is to elaborate the rules of GATS for services that can be sent across borders through

57 S. Wunsch-Vincent, The Internet, Cross-Border Trade in Services, and the GATS: Lessons from US—Gambling,
World Trade Rev. 5 (2006), at 319, 324-327.

%8 GATT - Annex on Telecommunications, 3(a).

%9 Moot Problem, Annex | at 13-14.

60 Moot Problem 5, 1 17.

61 Services Sectoral Classification List, supra note 11.

2 Group of Negotiations on Services, SCHEDULING OF INITIAL COMMITMENTS IN TRADE IN SERVICES:
EXPLANATORY NOTE, GATT Doc. MTN.GNS/W/164, { 16, (Sept. 3. 1993).

8 Appellate Body Report, US — Gambling, supra note 1, § 197.

6 GATT, Annex on Telecommunications,  5(a).
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telecommunications channels, in particular by the internet®® for measures that affect access to

and use of public telecommunications transport networks and services.

35. B-Connected is an international social media platform where users can post their feelings
along with photographs or videos. In addition to commenting on such feelings, users can also
connect with each other through an internal messaging system which functions like email. In
the present case, Anduin’s commitments on Telecommunication services refers to CPC 7523%°
according to which Telecommunication services consist of email and thereby constitutes ‘trade

in services’.

2.2.2. The requirement to share source code with Anduin in accordance with the Social Credit

Plan clearly affects trade in services as it violates Article XVI(c)(iii) of GATS.

36. According to Art. X1V lit. ¢, any laws or regulations made by a member to the GATS must
take into account, the protection of the privacy of individuals in relation to the processing of
personal data and individual records. Art. XIV lit. c (ii) in particular, stipulates the significance
of ensuring the privacy of individuals and acknowledges the protection of sensitive personal
data. The provisions of GATS are not to be construed to require either disclosure of information
relating to the affairs of individuals or disclosure of other confidential information in the

possession of a public entity.®’

37. B-Connected should not be treated as an agent for law enforcement or surveillance. A test
for achieving legitimate surveillance power involves the key principle that surveillance should
be limited to specific national security objectives.®® The political party leading the Anduin
government emerges from a background of anti-globalization and anti-refugee rhetoric®®
followed by its ‘Rehabilitation Settlement Process’ policy that stipulated discriminatory
provisions including demarcated residential areas and restrictions on free movement, towards
Endorian refugees residing in Anduin. The Social Credit Plan enacted by Anduin therefore,

does not aim to protect its national security. Instead, it is anti-refugee in its implementation

8 PATRICK F. J. MACRORY, ARTHUR E. APPLETON, MICHAEL G. PLUMMER, THE WORLD TRADE ORGANIZATION:
LEGAL, ECONOMIC AND POLITICAL ANALYSIS, 799, 823 (Vol. I, 2005) [hereinafter, PATRICK F. J. MACRORY]

% Services Sectoral Classification List, supra note 11.

57 Panel Report, US — Gambling, supra note 2,  6.540.

8 UNCTAD, DATA PROTECTION REGULATIONS AND INTERNATIONAL DATA FLOWS:
IMPLICATIONS FOR TRADE AND DEVELOPMENT, supra note 20.

8 Moot Problem, { 3.
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because it only demands refugees’ data’™® although it was clear from evidence that Anduin
nationals were also involved in the terrorist attack.”* The risk of being unaccountable, despite
having shared data in good faith, can be a strong deterrent in sharing data to the government.
The reference of government only mentioning the refugees as terrorists while some of its own
citizens were involved proves this. The government’s close nexus with Let’s Talk, their

coherent objective also defines the potential compromise of the integrity of the data.

38. Article 12 of the UDHR, prohibits subjecting anyone to arbitrary interference with their
privacy.’?> The UN General Assembly affirmed that the rights held by people offline must also
be protected online. States are expected to respect and protect the right to privacy in digital
communication. This has further been enforced by Article 17 of the ICCPR.” The notion of
inhabiting refugees also includes protecting their personal data as refugees are often in a
vulnerable position and their information is highly sensitive.’”* Surveillance of online
information and interception of communications may have serious negative impact on the

human rights of those individuals.”™

39. The surveillance policy opted by the Anduin government results in the privacy rights of the
refugees being eroded. While Anduin is a permanent member of the UN, its policy however
violates the basic principles of International Law as Anduin government did not make any
attempt to address the privacy and security issues of refugees in their collection of refugee data.
A member must ensure that the supply of services allowed under the Schedule of a Member is
not frustrated by restrictions on such access and use. Members cannot force operators to
disclose to the authorities, personal data of private individuals transmitted by means of the

telecommunications network.’®

0 Moot Problem, 1 30.

" Moot Problem, 1 11.

2 Universal Declaration of Human Rights, Art 12, Dec. 10, 1948, G.A. Res. 217A, U.N. GAOR, 3d Sess., 1st
plen. mtg., U.N. Doc. A/810 [hereinafter UDHR].

73 International Covenant on Civil and Political Rights, Article 17, Mar. 23, 1976, 999 U.N.T.S. 171, [hereinafter
ICCPR].

% UNHCR, Data protection is part and parcel of refugee protection, (May 23, 2018),
https://www.unhcr.org/blogs/data-protection-part-parcel-refugee-protection/.

5 UN, Resolution adopted by the General Assembly, A/RES/68/167, The right to privacy in the digital age, (Dec.
18, 2013) http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/68/167.

6 BoBJOSEPH MATHEW, THE WTO AGREEMENTS ON TELECOMMUNICATIONS, 95, (2003).
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40. The Appellate Body in EC-Bananas Il ruled that the scope of the GATS encompasses any
measure of a member to the extent it affects the supply of a service even if it does not directly
regulate the supply of services but regulates other matters that nevertheless affects trade in
services.’” Such measures defined by its provisions cannot be excluded a priori from the scope
of the GATS.

41. In the present case, it can be concluded that the regulatory practice in Anduin has revealed
an ineffective oversight which contributes to a lack of accountability for arbitrary or unlawful
interference in the right to privacy. The functional effect of the Social Credit Plan creates a
burdensome impact on the operation of B-Connected. It restricts the course of operation
through which B-Connected has thrived in the social media space. It deteriorates the rapport
the firm has built with its customers for a long time. Hence, the scheme requiring data to
monitor the behavior of refugee remains in absolute contravention to B-Connected’s business

policy, that is, ensuring the protection and privacy of the users.

2.3. The requirement to share source code under The Social Credit Plan accords less
favorable treatment to B-Connected than it does to Let’s Talk within the meaning of

Article XVII of the GATS.

42. Article XVII:3 of the GATS serves the function of prohibiting discrimination against
foreign services and service suppliers vis-a-vis like services and service suppliers.”® Any
measure which is more burdensome than necessary for foreign services and service suppliers
should be regarded as discrimination.”® In EC — Bananas 1112° the Panel noted that Article XVII
is meant to provide for no less favorable conditions of competition achieved through the
application of formally different measures. Less favorable treatment constitutes the kind of
treatment that modifies the conditions of competition in favor of domestic services and

suppliers in comparison to foreign like services and suppliers.®

" Appellate Body Report, European Communities — Regime for the Importation, Sale and Distribution of
Bananas, 1217, WTO Doc. WT/DS27/ABIR (adopted Sept. 25, 1997) [hereinafter, EC-Bananas I11].

8 WTO Analytical Index, GATS — Article Il (Jurisprudence).

9 A. Mattoo, supra note 53.

8 Panel Report, EC — Bananas Ill, supra note 77,  7.301.

81 GATT, Art. XVII:3; Mireille Cossy, Determining "likeness" under the GATS: Squaring the Circle? 4, World
Trade Org., Econ. Research & Statistics Div., Working Paper ERSD2006-08, (2006); Panel Report, United States-
Section 337 of the Tariff Act of 1930, at 345, WTO Doc. L/6439 (adopted on Nov. 7, 1989) [hereinafter Panel
Report, United States-Section].
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43. The fact that a measure modifies the conditions of competition to the detriment of service
suppliers of any other Member is, in itself, sufficient for a finding of less favorable treatment
under Article XVII of the GATS.82The basic principle of the national treatment obligation
provides that a state must accord to imported service suppliers the same treatment as to its

domestic service suppliers.®

44. In the present case, Anduin’s underlying objective of the Social Credit Plan is of no
relevance when there exists a modification in the conditions of competition. The dominance of
B-Connected in the social media space relies solely on their robust data protection philosophy.
On the contrary, the domestic social media platform Let’s Talk believes that dataset of users
can be used to determine the choices and desires of consumers. This policy objective of Let’s
Talk remained parallel to the Anduin Government’s decision to monitor the activities of the

refugees and track down their behavior.

45. This resulted in creating a favorable circumstance for Let’s Talk to continue their business
operations in order to meet its objective. However, the same regulatory requirement to share
source code created a hindrance in B-Connected’s perceived corporate social responsibility, as
a violation of trust. It also created a potential reputational risk for B-Connected leading the

company to cease its business operations in Anduin.

46. The requirement of source code by the Anduin government clearly creates difficult
operating environment for foreign services supplier B-Connected placing it on an unequal
footing as compared to the domestic service supplier Let’s Talk. Hence, the source code
requirement is a treatment less favorable to Foreign Service suppliers that circumvents the

national treatment commitment undertaken by Anduin under Article XVII of the GATS.

The reduction of annual electricity bills by 5% and land allocation policy vide
Notification No. 21/2019 constituted less favorable treatment to foreign producers as
compared to domestic producers of equipment for data centers as per Article 111: 4
of the GATT.

8 panel Report, Argentina — Financial Services, supra note 3,  6.105 - 6.106.
8 NicoLAs F. DIEBOLD, NON-DISCRIMINATION IN INTERNATIONAL TRADE IN SERVICES: ‘LIKENESS’ IN
WTO/GATS, CAMBRIDGE INTERNATIONAL TRADE AND ECONOMIC LAW, 17, (2010).
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47. The Official Notification® No. 21/2019 which requires the data centers to use at least 50%
of technology equipment from domestic producers in order to get a 5% exemption on the annual
electricity bill constitutes all elements of a violation of Article I11:4, namely- (a) the
Notification is a regulatory measure that affects trade in goods, affecting their internal sale or
distribution, and (b) the foreign producers of technological equipment are conferred ‘less

favorable treatment’ which remains in violation of Article I11:4.%°

3.1. The Notification is a measure that affects trade in goods within the meaning of Article

II1:4 of the GATT.

48. Specifically dealing with internal laws and regulations under the national treatment
principle, Article 111:4 of the GATT stipulates that a Member State shall not formulate such
laws and regulations that differentiate between ‘like’ products based on their origin. Article
I11:4 of the GATT covers the measures which indirectly have an effect on the imported
products.® The intention of the drafters of the Article 111:4 of the GATT covers even the laws
or regulations which might alter the competitive conditions for imported products in the

domestic market.®”

49. The Appellate Body in EC—Asbestos with regard to Art. I1I:4, stated that ‘Like’ means
having the same characteristics or qualities as some other things.®® The ‘likeness’ of the
products under GATT can be determined based on the extent and nature of the competitive
relationship between the products.®’ The Appellate Body®® upon using criteria developed in the
famous Border Tax Adjustment Report®® states that the competitive environment is driven by
the physical properties of the products, its end-uses and consumer perception and their behavior

towards the products.

84 Moot problem 8, 1 27.

8 Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef, 1 133, WTO
Doc. WT/DS161/AB/R, WT/DS169/AB/R (adopted Jan. 10, 2001) [hereinafter Appellate Body Report Korea-
Various Measures on Beef]; Panel Report, European Union and its member States — Certain Measures Relating
to the Energy Sector, 1 7.519 WTO Doc. WT/DS476/R (circulated Aug. 10 2018) [hereinafter Panel Report EU-
Energy Package].

8 Appellate Body Report, Canada — Certain Measures Concerning Periodicals, § 5.20, WTO Doac.
WT/DS31/ABIR (adopted July 30 1997) [hereinafter Appellate Body Report Canada-Periodicals].

8 Panel Report, U.S. Tariff Act of 1930, supra note 81, 1 12.

8 Appellate Body Report EC-Asbestos, supra note 45, 1 90.

8 1d. 1 99.

% 1d. 1101

1 Working Party Report, Border Tax Adjustments, GATT Doc. L/3464, adopted 2 December 1970, BISD 18S/97
[hereinafter Working Party Report Border Tax Adjustments].
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50. Considering this criterion, the technological equipment developed by foreign producers and
those developed by domestic producers are in direct competition with each other. Their only
distinguishing factor is their origin, which cannot be considered as a factor to treat the products

as unlike products within the meaning of Article 111:4.%2

51. By requiring the data centers to use at least 50% of technology equipment developed in
Anduin®®, it imposes trade barriers on the foreign suppliers of technological equipment to
supply their goods to those telecommunication service providers, as it decreases their sales.
Creating such an obligation upon the data centers thereby interferes with the principle of fair
trade and creates an imbalance in the competitive environment for domestic and foreign goods

suppliers.

52. Hence, the measure laid out by Anduin affects trade in goods by: a) promoting anti-
competition and disrupting fair trade practices, and b) by going against the legitimate

expectations of suppliers that such regulatory measures would not be enacted.

3.1.1. The provisions under Official Notification No. 21/2019 are anti-competitive and disrupt

conditions for fair competition.

53. When a member state passes a law promoting discriminatory practices, it becomes anti-
competitive.** The basic policy of Article Il is the economic policy to eliminate market
distortions caused by internal measures, which is compelling with respect to National-

Treatment-type discrimination.%

54. In Japan — Film, the Panel reiterated the standard of equality of competitive conditions as
a benchmark for establishing “no less favorable treatment”.%® The object of Article 111:4 is,
thus, to guarantee effective market access to imported products and to ensure that the latter are

offered the same market opportunities as domestic products®” by examining whether a measure

%2 panel Report, India — Measures Affecting the Automotive Sector,  7.174, WTO Doc. WT/DS146/R,
WT/DS175/R (adopted 5 April 2002) [hereinafter Panel Report India-Autos].

% Moot Problem, { 27.

% Panel Report, Mexico — Measures Affecting Telecommunications Services, supra note 4,  7.239-7.245.

% ROBERT E. HUDEC, “LIKE PRODUCT”: THE DIFFERENCES IN MEANING IN GATT ARTICLES | AND 111 108, in
COTTIER AND MAVROIDS (EDS), (2010) [hereinafter ROBERT E. HUDEC].

% Panel Report, Japan — Measures Affecting Consumer Photographic Film and Paper,  10.379, WTO Doc.
WT/DS44/R (adopted 22 April 1998) [hereinafter Panel Report on Japan — Film].

9 Panel Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef, § 627, WTO Doac.
WT/DS161/R, WT/DS169/R (adopted Jan. 10, 2001) [hereinafter Panel Report on Korea- Various Measures on
Beef].
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modifies the conditions of competition in the relevant market to the detriment of imported
products.®

55. The Notification released by the Anduin government aims at providing a discriminatory
treatment to the foreign producers of technological equipment by promoting unfair trade
practices. Such a provision which provides certain benefits only to those data centers who
comply with the regulations under the Notification compel the data centers to purchase
technological equipment from domestic producers provide an unfair advantage to domestic
producers, and deprive the foreign producers of a chance at fair competition. Thus, the
provisions under Notification No. 21/2019 are anticompetitive and disrupt conditions for fair

competition.

3.1.2. The requirements under official Notification 21/2019 are against the legitimate

expectation of foreign services suppliers.

56. Article 11l of the GATT contains implicit recognition of protection of legitimate
expectations.®® The national treatment principle has been adopted as one of the cornerstones of
the GATT to ensure the stability and predictability of trading conditions.%® The Member States
are thus required to create favorable circumstances for foreign suppliers in order to meet their
legitimate expectation that the Member State will not enforce such regulatory requirements that
go against the anticipation of the foreign producers to trade under fair market conditions.
Protection of legitimate expectations, being a part of the basic principle of national treatment

under GATT, requires that the treaty obligations should be upheld in good faith. %!

57. This regulatory requirement under the Notification disrupts the stability and predictability
of trading conditions by creating unfavorable conditions for foreign producers. In the present
case, the exemption of electricity bills followed by the provision of favorable land on the
condition of conducting transactions with the domestic suppliers only, results in creating
unequal competitive opportunities to them, violating the national treatment commitment

undertaken by Anduin under the GATS. As the foreign producers of technological equipment

% Appellate Body Report, Korea-Various Measures on Beef, supra note 85.  135-137.

9 MARION PANIZZON: GooD FAITH IN THE JURISPRUDENCE OF THE WTO, THE PROTECTION OF LEGITIMATE
EXPECTATIONS, GOOD FAITH INTERPRETATION AND FAIR DISPUTE SETTLEMENT, OXFORD AND PORTLAND,
OREGON 131 (2006).

100 Appellate Body Report, European Communities — Customs Classification of Certain Computer Equipment,
82, WTO Doc. WT/DS62/AB/R, WT/DS67/AB/IR, WT/DS68/AB/R (adopted Jun. 22, 1998) [hereinafter EC —
Computer Equipment].

101 Michael Byers, Custom, Power, and the Power of RULES 17 MicH. J. INT’L L. 107 (1995).
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legitimately expected that Anduin would abide by its national treatment obligations that it had
undertaken being a member to the WTO, the notification released by Anduin is a form of a
measure that violates such legitimate expectations of foreign producers by adopting measures

that provide a less favorable treatment to them.

3.2. The reduction of annual electricity bill by 5% and land allocation policy, is a
prohibited subsidy within the meaning of Article 3.1(b) of the SCM Agreement.
3.2.1. The 5% exemption in the annual electricity bill and land allocation policy vide

Notification No. 21/2019 are subsidies in the form of ‘income or price support’.

58. A contracting party is under the obligation to limit such subsidies that are, directly or
indirectly, prejudicial to the interests of any other contracting party and have an effect of
reducing imports of any like products, as stipulated by Article XVI:1 of the GATT. If a
contracting party provides any financial support in the form of income or price support with
the intention of conferring benefit to specific domestic producers'®, it amounts to a subsidy.®®

The provision of items and services could also amount to be a “financial contribution”. %

59. If a government measure directly or indirectly affects the income of the industry who is
receiving the benefits, such measures would fall under ‘any form of income support’ even if it
does not involve direct financial contribution.'% It could also be in the form of immovable
property.'% In addition to being an income or price support in order to be a subsidy, the
government support should also confer a benefit, as stipulated by Article 1:1(a)(2) of the SCM
Agreement. This requirement implies that there should be actual recipients of benefits. In the
present case, the beneficiaries are the data centers who comply with the conditions set out in

the Notification.

60. As a consequence of subsidization, the requirements under the Notification violate the

fundamental principles of the WTO of promoting international trade by promoting

102 Agreement on Subsidies and Countervailing Measures art. 1. 1 (b), Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1A, 1869 U.N.T.S. 14 [hereinafter SCM Agreement].

103 World Trade Report, Exploring the Links between Subsidies, Trade and the WTO (WORLD TRADE
ORGANIZATION ED., 2006), https://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report06_e.pdf.
104 Meti Journal, Ministry of Economy, Trade and Industry, Chapter 7, Subsidies and Countervailing Measures.
(https://www.meti.go.jp/english/report/data/2016WTO/pdf/02_09.pdf).

105 Prof. Dr. Jan Wouters & Dominic Coppens, An Overview of the Agreement on Subsidies and Countervailing
Measures — Including a Discussion on the Agreement on Agriculture (Institute for International Law Working
Paper No. 104, (2007), https://www.law.kuleuven.be/iir/nl/onderzoek/working-papers/WP104e.pdf.

106 panel Report, United States — Final Countervailing Duty Determination with Respect to Certain Softwood
Lumber from Canada, 1 7.23-7.30, 1 58-60, WTO Doc. WT/DS257/R (adopted Feb.17 2004) [hereinafter Panel
Report, U.S. — Lumber CVDs Final].
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protectionism and hindering progressive liberalization. Anduin, as a Member State, is obligated
to create a competitive environment and not discriminate between domestic and foreign

producers of equipment by affording protection to domestic production.%’

3.2.2. The 5% exemption in the annual electricity bill and land allocation policy vide
Notification No. 21/2019 are prohibited subsidies.

61. As subsidies may create unfavorable environment for foreign producers and thus may have
a negative impact on trade, the SCM Agreement imposes strict disciplines on their use.1%®
Article 3:1(b) of the SCM Agreement covers the subsidies that are contingent upon the use of
domestic products instead of imported products. Such subsidies are import substitution or local

content subsidies.'°

62. The contingency upon the use of domestic over imported goods was deemed to exist if
there was a requirement to be fulfilled in order to receive the subsidy by the Appellate Body in
US — Tax Incentives!!?. This necessarily means that the subsidy must be conditional. The Panel
in United States — Tax Treatment for ‘Foreign Sales Corporations’ also laid down a similar
view that a subsidy is contingent upon the use of domestic over imported products if the

recipient of the benefits fulfils certain conditions.!!!

63. A de jure prohibited subsidy is deemed to exist if the conditions to grant subsidies are laid
down in the very words of the relevant regulation.!'? If subsidies are provided in a
discriminatory manner on the basis of the origin of the products, they are ‘preferential subsidies

for domestic products’.!*®

64. In the present case, Anduin explicitly lays down in the Notification that only those data
centers that would purchase more than 50% of the technological equipment from the domestic

producers were to get benefits from the state. The benefits were 5% exemption in the annual

107 Appellate Body Report, EC- Asbestos, supra note 45, 1 93 & 98.

108 Meti Journal, Ministry of Economy, Trade and Industry, Chapter 2, National Treatment Principle
(https://www.meti.go.jp/english/report/downloadfiles/gCT0322e.pdf).

109 Appellate Body Report, Canada — Certain Measures Affecting the Renewable Energy Generation Sector, {
5.6, WTO Doc. WT/DS412/AB/R (adopted May 24, 2013) [hereinafter Appellate Body Report, Canada —
Renewable Energy].

110 Appellate Body Report, United States — Conditional Tax Incentives for Large Civil Aircraft, § 5.7, WTO Dac.
WT/DS487/AB/R (adopted Sept. 22, 2017) [hereinafter Appellate Body Report, US — Tax Incentives].

111 Panel Report, United States — Tax Treatment for “Foreign Sales Corporations, | 5.7, WTO Doc.
WT/DS108/R, adopted Jan. 29, 2002, [hereinafter Panel Report, US — FSC (Article 21. 5 — EC)].

112 Appellate Body Report, US — Tax Incentives, supra note 110, at 115, 5.12.

113 Meti Journal, Ministry of Economy, Trade and Industry, Chapter 7, Subsidies and Countervailing Measures.
(https://www.meti.go.jp/english/report/data/2016WTO/pdf/02_09.pdf).
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electricity bills and provision of land in the eastern part of Anduin where the climate was more
favorable to build data centers. These benefits amount to import substitution subsidies that are
de jure contingent upon the use of domestic over imported goods and are thus prohibited
subsidies under Article 3:1(b).

3.3.  The measures required under Official Notification No. 21/2019 confer ‘less favorable
treatment’ to foreign producers of technological equipment as compared to ‘like’
domestic producers thereby violating Article I11:4 of GATT.

3.3.1. Anduin has not provided equality of competitive opportunities to the like products of

domestic and foreign product developers.

65. The applicability of Article 111:4 extends to the conditions that an enterprise has to fulfill in
order to receive a benefit, in addition to binding requirements.!** In the present case too, Anduin
enacts similar regulatory requirements which give concessions to the data centers which
purchase technological equipment from domestic producers while not providing similar
benefits to the purchasers of imported technological equipment. This distorts consumer choice
between these categories of technology equipment and consequently creates an imbalance in
the competitive environment. In the determination of whether a measure is applied with the
intention of affording protection to domestic products, the regulatory purpose of the measure

should also be considered.'*®

66. A treatment may be less favorable even if it is from the application of ‘formally identical’
legal provisions if such treatment does not effectively provide equality of opportunities.!® The
Notification published by Anduin is a formally identical measure. However, it still does not
provide effective equality of opportunities because it is evident that the requirements set out in
the Notification are more difficult to comply for foreign producers than it is for the domestic

producers. Therefore, it creates problems for foreign like products to sustain in the market.

3.3.2. Official Notification No. 21/2019 is violative of Article 111:4 of the GATT even though

it is a non-mandatory measure.

67. The measures that are accepted by an enterprise voluntarily in order to obtain a government-

provided benefit are also included within the term “laws, regulations or requirements” under

114 panel report, European Economic Community - Regulation on Imports of Parts and Components, {5.20-5.21,
WTO Doc. L/6657 (adopted May 16, 1990) [hereinafter Panel Report, EEC- Parts and Components].

115 Appellate Body Report, Chile — Taxes on Alcoholic Beverages, § 62, WTO Doc. WT/DS87/AB/R,
WT/DS110/AB/R (adopted Jan. 12 2000) [hereafter Appellate Body Report, Chile-Alcoholic Beverages].

116 panel Report, US — Section 337, supra note 81, 1 5.11.
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Article 111:4 of the GATT. '’ Even if an obligation is voluntarily accepted by an enterprise in
order to obtain a benefit from the government, such an obligation falls within the meaning of
the term ‘requirement’. 1*® Thus, a measure need not be binding in order to fall within the
meaning of Article 111:4 of the GATT.

68. The Notification laid down the condition that the data centers must purchase more than
50% of the technological equipment from the developers of Anduin. The fulfillment of this
condition would make the data centers eligible to get 5% exemption from the annual electricity
bill and land in the colder part of Anduin that has a suitable environment for building data
centers. Here, even though the fulfillment of the condition is not a mandatory measure, it is
still violative of Article 111:4 of the GATT because it has to be followed by the data centers in

order to get advantages from the government of Anduin.

3.3.3. The measure confers ‘less favorable treatment’ to foreign producers of technological

equipment as compared to like domestic producers.

69. The internal regulations which seek to exclude the possibility of purchase of imported
products without any qualifications clearly provide less favorable treatment to imported
products and are thus inconsistent with Article 111:4.1° A treatment is deemed to be less
favorable if it is not equivalent to the best treatment accorded to like products.*?® A National
Treatment breach occurs when less favorable treatment is accorded to foreign goods in a

discriminatory manner as compared to the domestic goods.*?

70. In the present case, the measure under the Notification goes against the standard that any
preferential treatment provided to the domestic product supplier shall also be provided to the
foreign product supplier in like circumstances.*?? The Panel Report on Italian Discrimination
against Imported Agricultural Machinery laid down that the GATT was clearly drafted with

the intention of treating imported products in the same manner as the like domestic products,

117 panel Report, EEC- Parts and Components, supra note 114,  5.21.

118 panel Report India-Autos, supra note 92, 1 7.190-7.191.

119 panel Report, Canada - Administration of the Foreign Investment Review Act, 1 5.8, WTO Doc. L/5504
(adopted Feb.7, 1984) [hereinafter Canada — FIRA].

120 |nternational Convention on the Settlement of Investment Disputes Reports VVolume 7.

121 RoBERT E. HUDEC, supra note 95.

122 pope & Talbot Incorporated v. Government of Canada, Interim Award, Ad Hoc Tribunal (UNCITRAL), IIC
(2000), 1 42; Methanex Corporation v. Unites States, Final Award on Jurisdiction and Merits, Ad Hoc Tribunal
(UNCITRAL), (2005) 44 ILM 1345 (2005) at Part I\/-Chapter B  21.
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or otherwise providing indirect protection to them in order to provide similar opportunities to
the foreign like products.?

71. The major requirement for providing equivalent treatment to like products of foreign and
domestic origin is providing equality of opportunities.*?* The Panel Report on Canada -
Import, Distribution and Sale of Certain Alcoholic Drinks by Provincial Marketing Agencies
has reiterated that in order to accord imported products competitive opportunities no less
favorable than those provided to domestic products, Article I11:4 shall be interpreted in a

manner so as to accord equivalent treatment to imported products and domestic products.'?®

72. Article 111 obliges Members of the WTO to provide equality of competitive conditions for
imported products in relation to domestic products.'?® In order to have equality of competitive
opportunities, it is necessary for imported like products to get similar treatment as the domestic
products through regulatory requirements. Through the enactment of regulatory requirements
that treat foreign and domestic like products discriminatorily, Anduin fails to create a fair
competitive environment for foreign like products. Thus, the Notification fails to provide

equality in competitive opportunities for the foreign producers of technological equipment.

123 panel Report, Italian Discrimination Against Imported Agricultural Machinery, WTO Doc. L/833, adopted
23 October 1958, BISD 7S/60, 1 11.

124 GATT Analytical Index 171, 1 265.

125 panel Report, US- Section 377, supra note 81; Panel Report, Canada - Import, Distribution and Sale of Certain
Alcoholic Drinks by Provincial Marketing Agencies, { 5.12, WTO Doc. DS17/R (adopted Feb. 18 1992)
[hereinafter Canada — Provincial Liquor Boards (EEC)].
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PRAYER

For the above-mentioned reasons, the complainant respectfully requests that this Court
DECLARE that:

1. The imposition of data localization requirements under the Social Media Regulations Act
violates Anduin’s market access obligations under Article XVI (1) of the GATS relating
to CPC 7523 under GATS.

2. The requirement to share source code with Anduin in accordance with the Social Credit
Plan is in violation of Article XVII (1) of the GATS.

3. The reduction of annual electricity bills by 5% and land allocation policy vide Notification
No. 21/2019 constituted less favorable treatment to foreign producers as compared to

domestic producers of equipment for data centers as per Article I11: 4 of the GATT.
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